
607 

Department of Energy § 851.3 

851.45 Direction to NNSA contractors. 
APPENDIX A TO PART 851—WORKER SAFETY 

AND HEALTH FUNCTIONAL AREAS 
APPENDIX B TO PART 851—GENERAL STATE-

MENT OF ENFORCEMENT POLICY 

AUTHORITY: 42 U.S.C. 2201(i)(3), (p); 42 
U.S.C. 2282c; 42 U.S.C. 5801 et seq.; 42 U.S.C. 
7101 et seq.; 50 U.S.C. 2401 et seq. 

SOURCE: 71 FR 6931, Feb. 9, 2006, unless oth-
erwise noted. 

Subpart A—General Provisions 
§ 851.1 Scope and purpose. 

(a) The worker safety and health re-
quirements in this part govern the con-
duct of contractor activities at DOE 
sites. 

(b) This part establishes the: 
(1) Requirements for a worker safety 

and health program that reduces or 
prevents occupational injuries, ill-
nesses, and accidental losses by pro-
viding DOE contractors and their 
workers with safe and healthful work-
places at DOE sites; and 

(2) Procedures for investigating 
whether a violation of a requirement of 
this part has occurred, for determining 
the nature and extent of any such vio-
lation, and for imposing an appropriate 
remedy. 

§ 851.2 Exclusions. 
(a) This part does not apply to work 

at a DOE site: 
(1) Regulated by the Occupational 

Safety and Health Administration; or 
(2) Operated under the authority of 

the Director, Naval Nuclear Propul-
sion, pursuant to Executive Order 
12344, as set forth in Public Law 98–525, 
42 U.S.C. 7158 note. 

(b) This part does not apply to radio-
logical hazards or nuclear explosives 
operations to the extent regulated by 
10 CFR Parts 20, 820, 830 or 835. 

(c) This part does not apply to trans-
portation to or from a DOE site. 

§ 851.3 Definitions. 
(a) As used in this part: 
AEA means the Atomic Energy Act of 

1954, 42 U.S.C. 2011 et seq. 
Affected worker means a worker who 

would be affected by the granting or 
denial of a variance, or any authorized 
representative of the worker, such as a 
collective bargaining agent. 

Closure facility means a facility that 
is non-operational and is, or is ex-
pected to be permanently closed and/or 
demolished, or title to which is ex-
pected to be transferred to another en-
tity for reuse. 

Closure facility hazard means a facil-
ity-related condition within a closure 
facility involving deviations from the 
technical requirements of § 851.23 of 
this part that would require costly and 
extensive structural/engineering modi-
fications to be in compliance. 

Cognizant Secretarial Officer means, 
with respect to a particular situation, 
the Assistant Secretary, Deputy Ad-
ministrator, Program Office Director, 
or equivalent DOE official who has pri-
mary line management responsibility 
for a contractor, or any other official 
to whom the CSO delegates in writing 
a particular function under this part. 

Compliance order means an order 
issued by the Secretary to a contractor 
that mandates a remedy, work stop-
page, or other action to address a situ-
ation that violates, potentially vio-
lates, or otherwise is inconsistent with 
a requirement of this part. 

Consent order means any written doc-
ument, signed by the Director and a 
contractor, containing stipulations or 
conclusions of fact or law and a remedy 
acceptable to both DOE and the con-
tractor. 

Construction means combination of 
erection, installation, assembly, demo-
lition, or fabrication activities in-
volved to create a new facility or to 
alter, add to, rehabilitate, dismantle, 
or remove an existing facility. It also 
includes the alteration and repair (in-
cluding dredging, excavating, and 
painting) of buildings, structures, or 
other real property, as well as any con-
struction, demolition, and excavation 
activities conducted as part of environ-
mental restoration or remediation ef-
forts. 

Construction contractor means the 
lowest tiered contractor with primary 
responsibility for the execution of all 
construction work described within a 
construction procurement or author-
ization document (e.g., construction 
contract, work order). 

Construction manager means the indi-
vidual or firm responsible to DOE for 
the supervision and administration of a 
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construction project to ensure the con-
struction contractor’s compliance with 
construction project requirements. 

Construction project means the full 
scope of activities required on a con-
struction worksite to fulfill the re-
quirements of the construction pro-
curement or authorization document. 

Construction worksite is the area with-
in the limits necessary to perform the 
work described in the construction pro-
curement or authorization document. 
It includes the facility being con-
structed or renovated along with all 
necessary staging and storage areas as 
well as adjacent areas subject to 
project hazards. 

Contractor means any entity, includ-
ing affiliated entities, such as a parent 
corporation, under contract with DOE, 
or a subcontractor at any tier, that has 
responsibilities for performing work at 
a DOE site in furtherance of a DOE 
mission. 

Covered workplace means a place at a 
DOE site where a contractor is respon-
sible for performing work in further-
ance of a DOE mission. 

Director means a DOE Official to 
whom the Secretary assigns the au-
thority to investigate the nature and 
extent of compliance with the require-
ments of this part. 

DOE means the United States De-
partment of Energy, including the Na-
tional Nuclear Security Administra-
tion. 

DOE Enforcement Officer means a 
DOE official to whom the Director as-
signs the authority to investigate the 
nature and extent of compliance with 
the requirements of this part. 

DOE site means a DOE-owned or 
-leased area or location or other area 
or location controlled by DOE where 
activities and operations are performed 
at one or more facilities or places by a 
contractor in furtherance of a DOE 
mission. 

Final notice of violation means a docu-
ment that determines a contactor has 
violated or is continuing to violate a 
requirement of this part and includes: 

(1) A statement specifying the re-
quirement of this part to which the 
violation relates; 

(2) A concise statement of the basis 
for the determination; 

(3) Any remedy, including the 
amount of any civil penalty; and 

(4) A statement explaining the rea-
soning behind any remedy. 

Final Order means an order of DOE 
that represents final agency action 
and, if appropriate, imposes a remedy 
with which the recipient of the order 
must comply. 

General Counsel means the General 
Counsel of DOE. 

Head of DOE Field Element means an 
individual who is the manager or head 
of the DOE operations office or field of-
fice. 

Interpretative ruling means a state-
ment by the General Counsel con-
cerning the meaning or effect of a re-
quirement of this part which relates to 
a specific factual situation but may 
also be a ruling of general applicability 
if the General Counsel determines such 
action to be appropriate. 

National defense variance means relief 
from a safety and health standard, or 
portion thereof, to avoid serious im-
pairment of a national defense mission. 

NNSA means the National Nuclear 
Security Administration. 

Nuclear explosive means an assembly 
containing fissionable and/or 
fusionable materials and main charge 
high-explosive parts or propellants ca-
pable of producing a nuclear detona-
tion (e.g., a nuclear weapon or test de-
vice). 

Nuclear explosive operation means any 
activity involving a nuclear explosive, 
including activities in which main 
charge high-explosive parts and pit are 
collocated. 

Occupational medicine provider means 
the designated site occupational medi-
cine director (SOMD) or the individual 
providing medical services. 

Permanent variance means relief from 
a safety and health standard, or por-
tion thereof, to contractors who can 
prove that their methods, conditions, 
practices, operations, or processes pro-
vide workplaces that are as safe and 
healthful as those that follow the 
workplace safety and health standard 
required by this part. 

Preliminary notice of violation means a 
document that sets forth the prelimi-
nary conclusions that a contractor has 
violated or is continuing to violate a 
requirement of this part and includes: 
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(1) A statement specifying the re-
quirement of this part to which the 
violation relates; 

(2) A concise statement of the basis 
for alleging the violation; 

(3) Any remedy, including the 
amount of any proposed civil penalty; 
and 

(4) A statement explaining the rea-
soning behind any proposed remedy. 

Pressure systems means all pressure 
vessels, and pressure sources including 
cryogenics, pneumatic, hydraulic, and 
vacuum. Vacuum systems should be 
considered pressure systems due to 
their potential for catastrophic failure 
due to backfill pressurization. Associ-
ated hardware (e.g., gauges and regu-
lators), fittings, piping, pumps, and 
pressure relief devices are also integral 
parts of the pressure system. 

Remedy means any action (including, 
but not limited to, the assessment of 
civil penalties, the reduction of fees or 
other payments under a contract, the 
requirement of specific actions, or the 
modification, suspension or rescission 
of a contract) necessary or appropriate 
to rectify, prevent, or penalize a viola-
tion of a requirement of this part, in-
cluding a compliance order issued by 
the Secretary pursuant to this part. 

Safety and health standard means a 
standard that addresses a workplace 
hazard by establishing limits, requiring 
conditions, or prescribing the adoption 
or use of one or more practices, means, 
methods, operations, or processes, rea-
sonably necessary or appropriate to 
provide safe and healthful workplaces. 

Secretary means the Secretary of En-
ergy. 

Temporary variance means a short- 
term relief for a new safety and health 
standard when the contractor cannot 
comply with the requirements by the 
prescribed date because the necessary 
construction or alteration of the facil-
ity cannot be completed in time or 
when technical personnel, materials, or 
equipment are temporarily unavail-
able. 

Unauthorized discharge means the dis-
charge of a firearm under cir-
cumstances other than: (1) during fire-
arms training with the firearm prop-
erly pointed down range (or toward a 
target), or (2) the intentional firing at 

hostile parties when deadly force is au-
thorized. 

Under Secretary means, with respect 
to a particular situation, the DOE offi-
cial who serves as the Under Secretary 
for Energy and Environment, or the 
Under Secretary for Science, or the 
Under Secretary for Nuclear Security/ 
Administrator for National Nuclear Se-
curity Administration who has pri-
mary line management responsibility 
for a contractor. 

Variance means an exception to com-
pliance with some part of a safety and 
health standard granted by the Under 
Secretary to a contractor. 

Worker means an employee of a DOE 
contractor person who performs work 
in furtherance of a DOE mission at a 
covered workplace. 

Workplace hazard means a physical, 
chemical, biological, or safety hazard 
with any potential to cause illness, in-
jury, or death to a person. 

(b) Terms undefined in this part that 
are defined in the Atomic Energy Act 
of 1954 must have the same meaning as 
under that Act. 

§ 851.4 Compliance order. 

(a) The Secretary may issue to any 
contractor a Compliance Order that: 

(1) Identifies a situation that vio-
lates, potentially violates, or otherwise 
is inconsistent with a requirement of 
this part; 

(2) Mandates a remedy, work stop-
page, or other action; and, 

(3) States the reasons for the remedy, 
work stoppage, or other action. 

(b) A Compliance Order is a final 
order that is effective immediately un-
less the Order specifies a different ef-
fective date. 

(c) Within 15 calendar days of the 
issuance of a Compliance Order, the re-
cipient of the Order may request the 
Secretary to rescind or modify the 
Order. A request does not stay the ef-
fectiveness of a Compliance Order un-
less the Secretary issues an order to 
that effect. 

(d) A copy of the Compliance Order 
must be prominently posted, once 
issued, at or near the location where 
the violation, potential violation, or 
inconsistency occurred until it is cor-
rected. 
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